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economic stability and long term self-reliance.
1 Yet FDI also brings with it risks to host states and its people. In addition to the danger of recession that could result from the sudden expatriation of capital as well as the risk of displacement of nascent local industry, poorly managed FDI can cause environmental degradation, risk to human and animal health and safety and erosion of local culture. FDI in the extractive sector in particular often entails significant negative impacts, presenting long term hazards that require careful management and mitigation, often in consultation with local communities. There is consequently growing international pressure to ensure that foreign investors are held responsible for their operations which may adversely affect citizens in host states.
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The necessity of greater accountability on the part of multinational enterprises ('MNE')s to local citizens must be viewed in the context of academic commentary emphasizing the one-sided nature of the legal regime governing international investment, namely the network of more than 2500 international investment agreements ('IIA')s that are typically enforced through confidential investor-state arbitration allowing for little public involvement. International investment law has been criticized for serving the interests of western MNEs to the peril of vulnerable host states in the developing world, or more pointedly, the people who live in them. 3 This latter distinction reflects the reality that host states are often complicit in human rights, labour and environmental abuses in order to attract FDI through weaker regulation. This article does not intend to add voice to this view of international investment law; indeed many modern IIAs are beginning to reflect sensitivity to the social concerns of host states. 4 However, simply empowering host states to regulate FDI in the sphere of domestic public policy by balancing the rights and obligations contained in IIAs is insufficient. In order for the concerns of civil society stakeholders (meaning individuals or groups other than investors and governments) to be addressed fully, these people need direct access to dispute settlement against foreign investors. Such dispute settlement must be practical, meaning that it must be affordable, independent, meaning that it must not be coerced in any way, and it must offer the possibility of achieving workable solutions. A number of alternative dispute settlement mechanisms for these groups have appeared in recent years, both demonstrating an increasing awareness of the importance of stakeholder rights within international investment law, as well as justifying further academic study in this area.
This article will accordingly examine informal dispute settlement mechanisms that are available to such stakeholder groups in the developing world that have been or may be adversely affected by FDI. It will argue that alternative dispute resolution ('ADR') involving strategies such as mediation are an important means by which the grievances of civil society stakeholders against foreign investors can be addressed. The article will begin by briefly outlining the advantages of ADR and the shortcomings of existing international investment arbitration in terms of practical access for stakeholders other than investors and governments.
It will then discuss some of the informal systems of dispute settlement available to affected groups and individuals through the international development banks which provide funding and insurance for some of the FDI in developing countries. Informal dispute settlement processes established by the home states of MNEs will then be explored, specifically those operated under the auspices of the Organization of Economic Cooperation and Development and a new alternative dispute resolution process that has been created by the government of 4 See e.g. the preamble of the US Model BIT: 'Desiring to achieve [increased FDI in a manner consistent with the protection of health, safety, and the environment, and the promotion of internationally recognized labor rights'.
Canada to monitor the operations of Canadian MNEs in the extractive sector. Finally, the article will suggest ways in which up-take of these ADR procedures could be improved by inserting obligations in the text of IIAs concluded between capital exporting and capital importing states.
II CIVIL SOCIETY STAKEHOLDERS ACCESS TO DISPUTE SETTLEMENT IN INTERNATIONAL INVESTMENT LAW A) Advantages of Alternative Dispute Resolution
Access to justice can be significantly improved through the implementation of alternative dispute ADR methods such as mediation or conciliation. The advantages of ADR are wellrecognized by commentators. 5 Broadly speaking, civil trials as well as arbitration necessarily involve a winner and a loser and the associated adversarial procedure can alienate parties from one another. This is particularly problematic in situations where parties wish to sustain a long-term relationship, as might be the case in a large scale foreign investment project. In contrast, ADR is consensual and aimed at reaching a mutually satisfactory solution. ADR can bring specialized knowledge to the dispute which may be unavailable in conventional domestic courts, although this advantage is less relevant for treaty arbitration in dedicated investment tribunals. As with civil courts of many domestic legal systems, even specialized investment arbitration facilities must adhere to a set of procedural rules, such as those regarding evidence. These can be inflexible, removing control from the parties. While ADR mechanisms vary, they are typically not tied to a fixed procedural framework because they favour practical solutions that require compromise and negotiation. Furthermore, ADR 5 E.g. C Elliott and F Quinn, English Legal System 9 th Ed, (London: Pearson Longman, 2008) at [544] [545] processes are likely to be less expensive than domestic courts or international arbitration because as they are less legalized and do not require the establishment of liability, specialized legal counsel will be un-necessary. Since many ADR services can move to on-site location or operate remotely through telecommunications, there is no burden to travel, also reducing expense. Finally, more formal procedures can be intimidating to non-commercial parties, especially those from cultures that are not familiar with adversarial court-room style proceedings. In this sense ADR is much more accessible and practical for use by civil society stakeholder groups in the developing world.
A common method of ADR is mediation. In mediation, a neutral third party helps both sides to reach an agreement that each side considers to be acceptable. It can be either evaluative, in which the mediator gives an assessment of the legal merits of a case, or facilitative, where the mediator focuses on assisting the parties in defining the issues. Where mediation is successful, meaning that an agreement is reached, parties can subsequently decide to formalize the agreed solution in a binding contract. In another type of ADR known as conciliation, the third party adopts a more interventionist role in bringing the two parties together and in suggesting possible solutions. The term mediation now tends to include conciliation and may also encompass fact-finding as well as ombudsmen. Ombudsmen are independent office holders who investigate and make decisions regarding complaints from the public relating to maladministration, often using mediation as part of their dispute resolution procedures. 6 ADR is now widely used. 
III DEVELOPMENT BANK ALTERNATIVE DISPUTE RESOLUTION FOR CIVIL SOCIETY STAKEHOLDERS
Partly in recognition of the gap in stakeholder access described above, there is a growing trend among the world's leading development banks, which provide financial support for development-related projects, to establish internal accountability mechanisms in order to resolve complaints from project-affected groups. 22 The extent to which these implement ADR will now be briefly discussed in order to illustrate the efficacy of ADR in the international investment context.
A) The World Bank
The most important of the development banks is the International Bank for Reconstruction Following an initial screening, the Ombudsman will attempt to achieve a collaborative settlement between the parties and if this is unsuccessful an audit of the operation may be undertaken, which will culminate in recommendations to the World Bank. The extent to which these recommendations are implemented will be monitored over time. The
Ombudsman has no direct sanctioning power against the IFC, MIGA or private borrowers, it merely encourages parties to adopt the recommendations it tenders following the complaints process in order to achieve a satisfactory solution for all parties. Once the request has passed an initial assessment to ascertain its merit, the Director of the IRM may either submit the matter to mediation, or else it will be referred to a team of three external experts, appointed for five-year terms, for a further Compliance Review assessment.
The Compliance Review process does not involve the public directly; however the inspectors may engage in fact-finding missions during their evaluation of the claims brought against investors. The mediation process, described as 'problem solving' engages the requesting members, members of the African Development Bank, as well as other interested parties, although there is no requirement that the investors themselves will take part in this exercise.
Thus, like the World Bank's Inspection Panel, the IRM process is aimed at redressing grievances between the Bank and the public, not resolving disputes between third parties and investing MNEs. The IRM process can culminate in a recommendation to be issued to the managers of the African Development Bank which will be followed by monitoring to ensure the implementation of changes to the investor's conduct. whether mediation was attempted in any of these circumstances.
C) The Asian Development Bank
The Asian Development Bank extends loans to developing country members for development-related projects and also facilitates public and private investment for conducted by three panellists, includes several screening stages, a consultation phase, and a compliance review stage in which results are presented and remedies recommended. The process is managed by a Project Ombudsperson who engages with the complainant and relevant members of the bank, ultimately issuing a final report. 33 Ten cases are listed on the on-line registry of cases which generally involve infrastructure projects such as highways and power plants. 34 Importantly for the purposes of this article, the consultation phase may include active mediation or conciliation, which is designed to be flexible and tailored to the needs of each particular case, such as for example whether the harm is to the environment of an area, or relates to dangerous working conditions. 35 Mediation was used in four of the listed cases. evaluates complaints from individuals and local groups that may be directly and adversely affected by an investment project funded by the bank.
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The PCM has two functions: compliance review, wherein a bank approved project is assessed for compliance with bank policies; and problem-solving, wherein the PCM attempts to facilitate dialogue between the parties and to resolve the underlying issues that led to the grievance. This second function resembles ADR in that it may include conciliation and mediation as well as independent fact finding. English or any other language in writing to OPIC's headquarters in Washington, DC and confidentiality of requesting parties will be maintained. While a precise timeline is not specified, the OA will duly review the request, implement the problem solving initiatives where necessary and then submit recommendations to the President of OPIC regarding potential ways to resolve difficulties. The Office is empowered to engage outside experts in order to resolve specific issues that are raised in the complaints process. 43 Reports of the OA are disseminated on OPICs website. To date, problem-solving was sought in only one instance; however mediation was not pursued because consent for this procedure was not granted by all parties, an essential element of mediation. Equator Principles, it is unlikely that they will maintain publicly accessible records of either how and when these processes have been used or whether they implement ADR techniques such as mediation in these situations. It is expected that civil society will place greater demands upon private financiers' dispute resolution mechanisms in light of advancements in these processes within the development banks noted above. 
A) The OECD and the Guidelines on Multinational Enterprises
The OECD is a forum for governments to consider and promote policies to improve economic and social conditions of people around the world. 48 The ADR processes implemented by the NCPs have been criticized for the lack of a requirement that the NCPs must make a statement on the validity of a complaint and the associated failure of an MNE to observe the Guidelines when mediation has failed. In addition to this lack of reprimand, the Guidelines do not specify that there are consequences for MNEs which refuse to engage in the mediation process. 58 These criticisms are inappropriate because any pressure upon a party to engage in the mediation process, or to conclude it with successful agreement, is fundamentally counter to the spirit of mediation which by its nature must not be coerced. Related complaints that the NCPs are merely mediation organizations rather than judicial bodies capable of implementing binding judgments 59 fail to appreciate the purpose of mediation, which is to achieve a mutually satisfactory solution rather than mete punishments or establish guilt. Still, it is not always clear why an MNE would be motivated to engage in mediation exercises with citizen groups which sensitivity to issues that are particular to the extractive sector can be fostered, is also believed to be unique to international accountability mechanisms worldwide. Canada in the context of these standards, and to advise stakeholders on the implementation of the endorsed performance standards.
B) Review Mechanism
Most importantly for the purposes of this article, the Office embodies a review mechanism which is essentially a dispute resolution process informed by a multi-perspective (all stakeholder) dialogue. This mediation-structured dispute mechanism responds to the interest expressed during consultations for "a safe space for constructive problem-solving" 72 rather than an adversarial legal procedure resulting in a binding ruling that could exacerbate existing tensions between investors and host state groups, one of the traditional advantages of ADR over litigation. The review process permits Canadian mining, oil or gas project-affected communities, groups or individuals to bring a request before the Office's Counsellor, who operates out of Toronto, Canada's largest city and world centre of mining finance. The
Counsellor may also travel to project-affected areas to facilitate the resolution of complaints.
The review process of the Office is structured as follows: First, a request for review is submitted to the office in Toronto in writing in English or French by an individual, group or community that believes it has been adversely affected by a Canadian extractive sector company operating in a country other than Canada. Complaints can also be brought by Canadian extractive sector companies who believe they are the subject of unfounded allegations relating to a specific CSR policy, and a responding party can be identified. Only publicly available (non-confidential information) may form the basis of the request and the identity of the requesting party is normally shared with the responding party -situations in which this will not be done are unspecified but presumably this might occur if there was fear of intimidation. Parties must also identify their desired outcome from the review process. The 72 Above n 69 at 2
Office will send an acknowledgement to the person(s) making the request within five days. It will then assess the eligibility of the requesting party, making a decision within a maximum of forty days.
The activities which form the basis of the complaint must have occurred after the Office was created, must be tied to one of the above noted CSR-related guidelines, and importantly, an effort must have been made to resolve the situation. This stage could thus be described as a summary dismissal or screening mechanism, similar to that of the Development Banks and OECD NCPs. If the request is accepted, the CSR Counsellor will request a letter of intent to participate from the parties and once this is received, she will engage in informal mediation with the relevant parties in order to build trust, a process which will take no more than 120 days. If necessary after this stage, the CSR Counsellor and the parties may engage in further informal mediation that includes structured dialogue. During this stage, also limited to 120 days, the Office mediator will travel to the affected community and meet with the individuals concerned. The parties have the option to work with a formal mediator that is external to the Office in order to resolve any issues of concern. The CSR Counsellor may assist in the appointment of a suitable mediator for this purpose. As the process is voluntary, parties are free to withdraw at any time and the Office has no powers to order the production of evidence relating to disputed claims. Finally, the CSR Counsellor will write reports about the requests for review, including final public reports at the end of the Knowing this, host states would be motivated to include provision for ADR facilities into their IIAs because it would make them more attractive (lower cost) destinations for FDI, while not actually forcing investors to use the facilities. Equally importantly, the development banks must emphasize that borrowers are aware of ADR schemes such as those operated by the banks themselves as well as through local NCPs or specialized mechanisms such as the Canadian Office. The banks should require that borrowing investors disclose the availability of these procedures to civil society stakeholders as a condition of receiving support.
Investors should be prompted by the banks to make every effort to meaningfully participate in the process, on the understanding that frivolous claims will be duly screened in advance and that sensitive information will remain confidential. Finally, although it was not discussed in this article, private project-financiers should be encouraged to bring the existence of these informal dispute settlement facilities to the attention of their borrowers in each of the states in which they operate. In so doing private banks must emphasize the solution-oriented, dialogue objectives which many of the ADR bodies discussed in this article also aim to achieve. In order to be effective in as many circumstances as possible, informal ADR mechanisms must emphasize the aim of reaching a mutually acceptable resolution to a shared problem between investors and other stakeholders, not apportioning liability or quantifying compensation. In many situations solutions will be available that satisfy the concerns of both parties, laying the foundation for cooperation in ongoing mutually beneficial relationships.
